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Current Topics. 


Solicitors’ Compensation Fund Rules. 


Tur Council of The Law Society has published, in the current 
issue of The Law Society’s Gazette, draft rules under s. 2 (9) of 
the Solicitors Act, 1941. It proposes to wait four weeks from 
the date of the publication of the Gazette before actually making 
the rules, either with or without modification. By s. 30 of the 
Solicitors Act, 1941, it is provided that s. 2 shall come into 
operation upon such day as the Lord Chancellor may by order 
appoint. The Council propose to ask the Lord Chancellor to 
make an order bringing s. 2 into operation on 16th November, 
1942. If this is done the rules under the section would come 
into operation on that day. The draft rules provided that 
before or at the time of making an application to the Council 
for a grant out of the Compensation Fund, a loser shall complete, 
sign and deliver a notice in prescribed form to the Secretary. 
There is a time limit of six months from the discovery of the loss 
for delivery of the notice, but this may be extended to two years 
in an appropriate case. The notice must be accompanied by an 
application for a grant out of the Compensation Fund except where 
it is impracticable to deliver the application with the notice, 
in which case the application should be delivered to the Secretary 
as soon as practicable after the delivery of the notice. The 
application itself is to be made in a prescribed form of statutory 
declaration, and may be required to be supported by oral or 
documentary evidence to be tendered to the Council or a com- 
mittee thereof. Before deciding for or against a grant the 
Council may require the institution of civil or criminal proceedings 
or the making of an application to the Disciplinary Committee. 
The draft rules also provide that the Council may waive any of 
the provisions of the rules in a particular case, or permit the 
amendment in any respect of any notice or application. Any 
requirement of the Council, it is provided, may be communicated 
by a notice in writing either delivered personally or sent by post. 
The “loser”? who may apply for a grant of compensation is 
defined as a person who has sustained loss in consequence of 
dishonesty on the part of any solicitor or any clerk or servant of 
any solicitor in connection with any such solicitor’s practice as a 
solicitor or any trust of which such solicitor was a trustee and 
whether or not he had a practising certificate in force when the 
act of dishonesty was committed and notwithstanding that 
subsequently to the commission of that act he may have died or 
had his name removed from or struck off the Roll or may have 
ceased to practise or been suspended from practice. 


Solicitors and Paper Saving. 

Mos? solicitors by now have their own methods of paper 
saving, but the general suggestions published in the current issue 
ot The Law Society's Gazette deserve a wide publicity. Letters, 
it is stated, should be typed in single spacing, both sides of the 
paper being used, and octavo paper should be used wherever 
possible. Carbon copies of outgoing letters should be made, it is 
suggested, either on the backs of the incoming letters themselves, 
or upon scrap paper. Probably the latter alternative will be 
more widely adopted, owing to the obvious objections to the 
marking of original correspondence. All drafting too, it is 
advised, should be done on scrap paper, a suggestion which 
practitioners will not find it difficult to adopt, if, indeed, they have 
not already adopted it. Scrap paper may be made available, 
it is pointed out, by sorting old bundles and using the backs of 
old drafts, carbon copies of letters, ete. Drafts should be typed 
in double spacing instead of treble, and fair copies and 
engrossments in single spacing. Both sides of the paper should, 
wherever possible, be used for drafts, fair copies, and, in many 
cases, engrossments. Margins should be reduced to a minimum, 
and separate sheets for endorsements and covers should be 


1 











avoided. Quarto paper can frequently be used instead of 
foolscap, and draft instead of brief. The Council also deals 
with the difficult problem of court work, and points out that 
close spacing is a departure from the established practice, but it 
is being suggested to the Lord Chancellor in the case of printed 
pleadings that this style should be adopted. We understand 
that the suggestion has now been approved. There are still many 
solicitors who cling to their old-fashioned and liberal methods 
with paper, and the proposals of the Council of The Law Society 
should be carefully studied, in order that one of the most valuable 
of munitions of war should be conserved in the most valuable of 
all causes, that of human freedom. 


Landlord and Tenant (Requisitioned Land) Bill. 


On the motion for the second reading of the Landlord and 
Tenant (Requisitioned Land) Bill inthe Commons on 21st January, 
the Solicitor-General referred to the recent report by Mr. JOHN 
Morris, K.C., on requisitioning, and said that such complaint 
as had existed had been analysed in the report, and departmental 
administrative action had been taken to meet them. The Bill 
was introduced to deal with two matters in respect of which 
legislation was necessary. The proposals given effect to by the 
Bill were, firstly, that in certain circumstances tenants whose 
premises had been requisitioned should be given an option to 
disclaim their leases, and, secondly, that in certain other cases 
tenants of requisitioned premises should have the right to a 
readjustment of the rents payable to the landlord. <A tenant 
who was, in effect, in residence in certain premises, which he was 
using either for his own residence or for that of his family or as his 
business, was in a position which might cause him to suffer special 
hardship by requisitioning. He might have to pay rents for two 
premises, and Mr. Morrts had therefore recommended that such 
tenants should be given the right, if they so*desired, to disclaim 
their leases. The first four clauses substantially gave effect 
to that recommendation. Clause | provided that residence 
must be real and continuous and that the use as business premises 
must be substantial, and therefore the right had to be conceded to 
the landlord to apply to the court to have it determined, if he 
controverted it, whether the conditions—effective residence and 
the like—were or were not complied with. In cl. 8 the right of 
disclaimer was only given, speaking by and large, in cases where 
the unexpired term of the lease was five years or less. Otherwise 
a lessee with a long and onerous lease would be able to get rid of 
his obligations merely because the premises had been requisitioned 
for a short time. The material date was either the passing of the 
Bill into an Act, in the case of previous requisitions, or in the 
case of future requisitioning, the five years dated from the date 
of requisitioning. Tenants who had suffered from a requisition 
before the passing of the Act, and whose premises still remained 
under requisition, could give notice to disclaim within three 
months from the passing of the Act, and in that case the disclaimer 
operated from the date of the passing of the Act. The second 
matter with which the Bill dealt was designed to deal with the 
case in which the rent included payment for services provided 
by the landlord. Clause 5 provided that the rent in such cases 
might be adjusted so that the tenant, although liable under the 
lease, was to be liable only for such rent as was attributable to those 
premises on the basis of compensation and not the rent as swollen 
by the fact of the provision of the services. The landiord, of 
course, was relieved from the obligation to provide the services 
unless the requisitioning department required them, in which 
case they would be available for the rest of the lease, upon the 
department undertaking the obligation to pay for them as the 
basis of the lease. Mr. MogLwyn HvuGHES congratulated the 
Solicitor-General on his clear explanation of the Bill, which was 
read a second time and committed to a committee of the whole 
House. 
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Juvenile Delinquency. 

No apology is necessary for returning to the grave subject of 
juvenile crime. A new report has recently been made to the 
Home Secretary by Mr. A. M. CARR-SAUNDERS, the Director of 
the London School of Economics and Political Science, which he 
has compiled with the assistance of Dr. EK. C. RHopEs, Reader 
in Statistics, and Dr. H. MANNHEIM, lecturer in criminology. 
Owing to the paper shortage, there will be no official publication 
of the report, but it is understood that the Cambridge University 
Press has undertaken to publish it. A memorandum has, 
however, been issued by the Home Office, containing a summary 
of the report. The help of probation officers and education 
authorities was sought to study the family and social environment 
of a large number of boys brought before the juvenile courts in 
London, Manchester, Leeds, Sheffield, Hull, Cardiff and 
Nottingham. The first chapter contains a valuable survey of 
previous investigations from the beginning of the nineteenth 
century. In the second chapter the official figures over a period 
of years are analysed. It is shown that between 1911 and 1928 
the number of juveniles under sixteen charged with indictable 
offences remained fairly steady at about 300 per 100,000 of the 
population. This figure rose to about 370 between 1929 and 1933. 
and it began to assume serious proportions between 1933 and the 
beginning of the war, rising to 568 in 1936. In the third chapter, 
by comparing some 2,000 cases of delinquents with about the 
same number of non-delinqguents whose circumstances were 
considered, Dr. RHODES concludes that the most important factor 
influencing the growing boy in his behaviour and his attitude 
towards other people and property is the home life, as the family, 
and not the State or the local authority, is the core of the present 
system. Of the delinquents, 71 per cent. of those in London and 
64 per cent. of those in the provincial towns came from normal 
families of two parents and children without any extraneous 
potential disturbances in the shape of lodgers, mothers-in-law, 
and so on. Of the non-delinquents, 80 per cent. of the number 
came from such families. Ten per cent. of the non-delinquents 
from London came from homes where there was only one parent 
of the household, and 14 per cent. of the non-delinquent cases in 
the provinces came from such homes. By contrast, 17 per cent. of 
the London delinquents and 20 per cent. of the provincial 
delinquents came from such homes. The report therefore 
concludes that broken family life, though not a cause of 
delinquency, nevertheless conduces thereto. Of the  non- 
delinquents coming from normal families, 70 per cent. for London 
and 75 per cent. for the provinces come from families where there 
was a normal home atmosphere, but of the delinquenis Lhe figures 
were 40 per cent. for London and 43 per cent. for the provinces. 
The conclusion from this was that a non-normal home atmosphere, 
while not leading to delinquency. may be a predisposing factor. 
Furthermore, in certain factors, such as school record of behaviour 
and school attainment, church attendance and leisure interests 
generally, the delinquent group compared unfavourably with the 
non-delinquent group. There was a likeness, concluded the 
report in its final chapter, between physiological immunity to 
disease and immunity to the influence of circumstances pre- 
disposing to delinquency. The report concludes with an emphasis 
on the value of statistical methods as aids, though not as a 
solution, of the problem, and a plea for regular and systematic 
and not episodic research. Accurate diagnosis is. of course, 
essential to a successful cure, if we may continue the medical 
analogy, but at the moment what is urgently needed is drastic 
remedying of something that threatens to become chronic, and 
one of the immediate needs, the increase in the number of 
approved schools should be dealt with as soon as possible. It is 
impossible, however, to overstate the need for regular research 
so long as it does not blind the authorities to the greater need for 
immediate active treatment. 


Earnings of Juveniles. 


WHETHER delinquency among juveniles is in any way linked 
up with the question of their earnings is a controversial matter. 
The question was raised in the House of Commons on the 
adjournment on 20th January by Mr. Lipson and was the subject 
of some debate. He said that he had been referred by the 
Minister of Labour to the result of an investigation which had 
taken place in July, 1941, and that the figures resulting from this 
investigation showed that the earnings of juveniles averaged 
50s. 5d. per week. As no one would suggest that the earnings 
of apprentices and of juveniles in the distributive trades were 
too high and as they formed a large proportion of the total, it 
was obvious that many juveniles must be earning more than 
50s. 5d. per week. Cases had appeared in the Press of juveniles 
brought before juvenile courts, some of them being in receipt of 
£5, £6 and even £7 a week. This led juveniles into dangers and 
temptations and gave them a wrong sense of values. He pointed 
out that the Minister had taken steps, through the Ministry of 
Works and Buildings, to control the earnings of juveniles 


engaged on contracts for which the Ministry was responsible. 
He felt, however, that it was necessary that some action should 
be taken to make it impossible for juveniles under eighteen to 
have control of this excessive spending power. 


He suggested 


| that the Ministry should take power to control, by way of 
deferred pay, all earnings of juveniles below eighteen which are 
above a certain amount, and, on the analogy of income-tax 
payments. such amounts should be credited to them after the 
war. Sir Percy HARRIS corroborated the statement that juvenile 
| earnings were excessively high, but said that the problem was 
far larger than the question of wages and should be solved by 
the Government providing facilities for continuation schools and 
| social centres. Sir WILLIAM WAYLAND advocated the strictest 
| control of juvenile wages. Mr. GeoRGE GRIFFITHS thought that 
| the few exceptional cases in existence had been deliberately 
exaggerated for the purpose of keeping down wages. He opposed 
deferred pay, as juveniles working on munitions had to help to 
keep homes going. Mr. LInpsay said that the problem: was one 
of hours, and that when that was settled the question of pay 
would be solved. With this, the Joint Parliamentary Secretary 
to the Ministry of Labour agreed and thought that there was a 
tendency to generalise from isolated cases. If a young person 
| was sent to do a man’s job he was entitled to a man’s wage. In 
the average of 50s. 5d. the distributive trades did not figure at all. 
He thought it a mistake to link up juvenile delinquency with 
juvenile earnings. When the new registration scheme was in 
operation it would be possible to bring young people more to 
the notice of education authorities and social workers. The 
Government was also seeking to get agreements relating to hours 
and wages. If, as the Ministry appears to think. there is a 
danger of over-stating the problem, there is an even greater 
danger of ignoring it. and it is good to know that something is 
being done to remedy the trouble. 





In Dipple v. Dipple on 20th January (The Times, 21st January ), 
Hopson, J., held that the offence for which a decree of divorce 

| had been granted did not give rise to an enforceable claim. for 
| maintenance so as to entitle the petitioner after the respondent’s 
death to claim against his estate by reason of s. 1 of the Law 
| Reform (Miscellaneous Provisions) Act, 1934, on a cause of action 
| surviving against the respondent’s personal representative. His 
| 


| 
Recent Decisions. 
| 
| 


lordship held that the wife merely had the right to ask the court 
to exercise discretionary powers in her favour under s. 
the Supreme Court of Judicature (Consolidation) Act. 1925. 
In Barnett and Block vy. National Parcels Insurance Co. Ltd., 
|} on 20th January (The Times, 21st January), ATKINSON, J.. held 
that the word * garage * in an exceptions clause in an insurance 
policy connoted some sort of building roofed in to give protection 
and shelter, and did not include in its meaning a securely enclosed 
hotel vard in which the insured kept his van in consideration of 
a rent expressed to be payable for * garaging ” the van. 

In H. C. Leader vy. D. R. Counsell (H.M. Inspector of Tawxes) 
on 20th January (The Times, 2\st January), LAWRENCE, J., 
held that profits from the sale of nominations of mares to a 


of Sched. D of the Income Tax Act, 1918, where the seller was 
entitled to one free nomination yearly during the career of the 
stallion in respect of each of his shares in a syndicate and in the 
seven seasons 1934-40 he sold seven of the fourteen nominations 
to which he was entitled. 

In Vandyke v. Adams on 21st January (The Times, 22nd 
January), FARWELL, J., held that he could not dispense with 
service of a writ or notice of the writ on a defendant who was a 
prisoner of war in Germany or German-occupied territory, as he 
was not within the definition of enemy in s. 2 of the Trading 
| with the Enemy Act, 1939. as being resident in enemy territory, 
| and therefore did not come within the provisions of the new 
Ord. 9, r. 14 (6), of the Rules of the Supreme Court. which came 
into force on 3lst October, 1941. 

In Read v. Read on 22nd January (The Times, 23rd January), 
the Court of Appeal (LoRD GREENE, M.R., and Gopparp, L..J.) 
held that the new Ord. 9, r. 14 (6), of the Rules of the Supreme 
Court (see Vandyke v. Adams, supra) did not apply to the service 
of a petition in divorce proceedings so as to enable the court to 
dispense with service of a copy of the petition on a respondent 
resident in Germany or German occupied territory. 

In Worthing Borough Council v. Southern Railway Company and 
Others on 22nd January (The Times, 23rd January), Uruwarr, J., 
held that the phrase ** railway valuation roll” in s. 18 (3) of the 
Railways (Valuation for Rating) Act, 1930, meant the roll by 
virtue of which the hereditament appeared in the valuation list 
and not the railway valuation roll for the time being. His 
lordship therefore held that a proposal by the borough council 
on 22nd February, 1937, to amend the valuation list then in 
existence by separately assessing a coal wharf which was let by 
the failway company was ineffective and nugatory, as the roll 
by virtue of ‘which the hereditament appeared in the valuation 
list was completed in July, 1939, and took effect as from 
Ist April, 1936, by virtue of the Act of 1930. 








Mr. Gi_pert JAMES Pav. has been appointed Deputy Chairman of the 
County of East Sussex Quarter Sessions. Mr. Paull was called by the 
Inner Temple in 1920. 





190 of 


i Cota 


SOT >» > 
Metres 


DP 


‘at 


AEE Naot, ial 





(a 


fo 
al 
n 
a 


dt 


in 
or 
in 
™m 
fo) 











th « 
in 
to 
he 


irs 


ce 

or 

t's 

iw 

on 
is 

rt 

of 


1d 
m 
ad 
of 


he 
ns 


ce 
to 
nit 


vd 
he 


st 
is 


’ 


* 


Sod m 


= 
= 
nF 


in 
Vv 
ll 
mn 
m 





NESS WN ae 





he 
he 












January 31, 1942 


THE SOLICITORS’ JOURNAL. 





[Vol. 86] 31 








A Conveyancer’s Diary. 
1941. Chancery IV. 


THERE were a number of cases last year on the meaning of 
“ free of duty ”’ and ‘ free of tax.” The first that calls for notice 
is Re Twiss [1941] Ch. 141, which is also the latest reported 
outbreak of the well-known controversy about the provisions of 
testamentary annuities where the estate is not sufficient to carry 
out the testator’s wishes in full. The testator, George Twiss, 
made a will in 1936, which gave annuities of £8 a week each to 
two ladies “ free of all duties, deductions and income tax.’’ 
He also gave certain reversionary annuities, not free of any 
imposts, and pecuniary legacies of some £4,500. He gave his 
residue on trust for sale and to divide the proceeds among certain 
charities. The estate was expected to be worth some £26,000 
after payment of all debts and liabilities except the legacy duty 
free of which the annuities were given. After paying the 
pecuniary legacies the amount available for the annuities was 
almost £22,000, a sum whose annual income was not enough to 
pay the tax free annuities in full. The annuities had therefore 
to be valued. The testator had died in April, 1939, when income 
tax was at 5s. 6d. in the £. By the time the annuities were 
valued it was at 7s. 6d., which made their actuarial value some 
¢17,000. Before anything could be done the tax went up to 
ss. 6d., thus increasing the ‘valuation to some £18,500. The 
substantial question before the court was at what date the value 
was to be taken. Simonds, J., held that the proper date was 
that of his order, following Todd v. Bielby, 27 Beav. 353, and 
Re Ellis [1935] Ch. 198. It followed that the tax-free annuitants 
got a good deal more than they would have done had the estate 
been wound up sooner. The rule is explained by the learned 
judge as one of general convenience ; but it sometimes produces 
strange results : for example, in Re Ellis the estate of an annuitant 
who died between the date of the testator’s death and that of the 
order got only a sum by way of instalments of his annuity for that 
period, while the other annuitants in equal degree who had the 
good fortune still to be alive at the date of the order got the 
full actuarial values of their interests. The other point 
established by Re Twiss was that where a deferred annuity was 
given to an infant the proper course was for the trustees to use 
the sum which would have been payable to the infant had he 





been of full age in buying a deferred annuity for the infant and 
retaining the same on the infant’s behalf. 

These two points are of general application, but it is necessary 

to observe that the case would have had a somewhat different 
result had it been tried now and not in November, 1940. Income 
tax has in the meantime gone up to 10s. in the £, but I conceive 
that the effect upon a pre-war tax-free annuity of s. 25 of the 
Finance Act, 1941, is to free the annuity of tax at 5s. 6d. in the £ 
only, leaving the annuitant to bear the other 4s. 6d. Thus the 
annuities if valued to-day would have been worth substantially 
less than they were at the date of the order of Simonds, J., 
although they were free of tax and the rate of tax is higher than 
ever, 
_ Before passing to the second group of cases on this subject, 
it may be as well to mention them. Morton, J., recently delivered 
a comprehensive judgment on the question of what words are 
sufficient to relieve an annuitant of income (or other) tax. The 
case was Re Skinner, which is at present reported in [1941] W.N. 
247. I defer treatment of it until the full report is available, 
since the judgment seems likely to prove an important one. 

The other cases to be discussed under this head are in regard 
to the words necessary to free a legacy or devise from duties or 
taxes payable abroad. It will be recollected that Bennett, J., 
dealt with this matter in Re Norbury [1939] Ch. 539, where he 
held that a foreign legatee taking a pecuniary legacy “‘ free of 
duty ’’ under an English will of an English testator takes ,the 
same free only of English duty and has to bear his or her own 
duty, if any, leviable under the laws of his or her own country. 
The judgment of the learned judge contained the observation 
that an English testator must be presumed to know something | 
about English death duties, but not about duties leviable abroad. | 
The learned judge added that it was hardly likely that in giving 
an interest free of duty a testator contemplates providing for an 
additional burden on his estate if the legatee moves to a country 
where a more onerous tax attaches. These observations are 
important, as they were prayed in aid in two of the recent 
cases. 

In Re Quirk [1941] Ch. 46, the testator declared in his will 
(and it was not contested) that he was domiciled in England 
but ordinarily resident in Istanbul. He made a will in English 
form which devised, inter alia, a freehold in France to A 
absolutely “ free of all death duties.’ In those circumstances 
no English death duty was payable on this French property, but 
a French tax arose, described in the report as the ‘‘ mutation ” 
duty. Morton, J., held that the devise was free of that duty. 
He expressly stated his agreement with the decision of Bennett, J., 
in Re Norbury, but pointed out that Re Quirk was distinguishable 
on the following grounds. First, the testator was not resident 
in England, so that Bennett, J.’s remark that a testator knows 
more about Enylish duties than about others had not here such 
force. Secondly, the interest was in an immovable, on which he 














must have suspected that there would be a duty under the 
lex situs. Thirdly, there were slight indications in the will itself 
that the testator referred expressly to English taxes when he 
meant to deal with them. Re Quirk, therefore, establishes, 
by way of exception to the general rule in Re Norbury, that even 
an English will of an English testator is effective to free foreign 
realty, devised free of duty, of the foreign duty if the testator 
is resident abroad. It remains open whether it would have that 
effect in a case identical save that the testator was resident here. 
I am inclined to think, however, that the decision would be the 
same, especially as Bennett, J.’s observation about the 
consequences of a change of residence by the legatee seem 
inapplicable to the gift of an immovable. 

Re Norbury was applied in Re Frazer [1941] Ch. 326. There 
the testator had directed his trustees to pay his widow such an 
annual sum as would, with the income of another fund, produce 
for her an annual inceme of £2,000 ‘ free of all taxes (including 
income tax) and duties.’”’ The testator was evidently resident 
and domiciled here. Ten years after his death his widow married 
again and went to live in Kenya, thus attracting Kenya income 
tax upon such of her income as she received in that colony. 
It was argued, of course, that the testator had meant his widow 
to have £2,000 a year to spend, and that her moving abroad 
ought not to alter the position. But Farwell, J., decided that 
he ought to follow Re Norbury, since he took the view that the 
testator had in mind only the duties and taxes payable from time 
to time under the laws of this country. It is really quite clear 
that he would not have meant to throw on his residue a further 
burden attracted by the widow’s voluntary act in going to live 
in another country. This decision follows logically from 
Re Norbury, which it extends from cases relating to death duties 
to those upon income tax. It is not, I think, distinguishable on 
any other point, as both testators were domiciled and resident 
here, and in both cases the gift was of personalty arising under 
a trust located here. 

Re Frazer does not clear up the position, mentioned above, 
of a gift of foreign realty by a testator resident and domiciled 
here ; conversely it does not in any way make impossible the 
view which I have expressed on that point. 

Finally, there was Re Hirst [1941] W.N. 234, where a testator 
gave to each of two ladies domiciled in New Zealand an annuity 
of £1 a week “ free of all deductions whatsoever, including 
income tax ...in New Zealand.” The words used were held by 
Morton, J., to throw upon residue the burden of a new tax upon 
income, the ‘“ social security contribution ’’ created by a New 
Zealand Act which came into force just after the testator’s death. 
The reasoning was that the testator clearly thought of New 
Zealand income tax as a “ deduction,’ and would have taken 
a like view of the new impost in respect of income. 








Landlord and Tenant Notebook. 


The Courts (Emergency Powers) Acts and Judgments 
for Possession. 


WHEN discussing the nature of the protection conferred on 
tenants by the Courts (Emergency Powers), Act, 1939, in our 
issue of 18th October last (85 Son. J. 409), I ventured to suggest, 
in parenthesis,.a proposition concerning the scope of that 
protection. The suggestion was as follows: ‘‘ Whether leave 
would be necessary to enforce a judgment for possession obtained 
on the ground that the tenancy had expired by effluxion of time 
may be arguable; my own view is that neither s. 1 (2) (a) (ii) 
or (iii), nor any other provision, applies’; and I referred back 
to an article on ‘“ Forcible Entry and Emergency Legislation,” 
on p. 346 of the same volume. . 

The proposition has since been tested. In Whitstable Urban 
District Council v. Tritton (1941), 86 Son, J. 21 (C.A.), the 
appellants, who had determined the respondent’s tenancy (which 
was outside the Rent Acts) by a valid notice to quit and obtained 
judgment for possession, appealed against the refusal of a writ 
of possession by the county court concerned. The refusal was 
based upon the view that, by virtue of s. 1 (2) (a) (iii) of the 
Courts (Emergency Powers) Act, 1939, leave of court was 
necessary. The Court of Appeal, holding that every oné of the 
provisions contained in subs. (2) (a) “‘ had to do with what was 
described as self-help by the plaintiff,’ allowed the appeal. 
S. and A. Services, Ltd. [1940] 2 K.B. 219 (writ of possession for 
chattel, leave not necessary) was cited as laying down the general 
proposition concerning the group. 

It seems reasonable to say that when one reads the three 
subsections as a whole, with all their subsections and paragraphs 
and sub-paragraphs, they do not seem to have been designed 
to affect an ordinary judgment for the recovery of land. The 
first subsection deals with judgments for the payment of any sum 
of money ; the second with a group of named remedies, and with 
foreclosure ; the third with judgments in forfeiture actions and 
in mortgagee’s default actions, possession being claimed. But 
the first of a number of provisos to the first subsection excepts 
damages for tort; and this suggests the comment that the 
Legislature is hardly likely to have meanf to place obstacles in 
the way of an aggrieved party who sought to recover his own 
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property while permitting him to levy execution for damages 
awarded to him. 
v. Tritton, the judgment included mesne profits, and there was, 


| 


Indeed, in Whitstable Urban District Council | 


it seems, no question as to whether the statute applied to this | 


award; for damages for mesne profits are damayes for trespass, 
which is a tort (s. 1 (1) of the 1940 Act, it is true, assumes, 
apparently, that they are not). There is no reason why, despite 
the contractual nature of a tenancy, an action for recovery after 
term determined should not be regarded as a tort: the landlord 
need not rely upon the covenant to deliver up (if any). However, 
no argument appears to have been founded upon the proviso to 
subs. (1); the issue was whether sub-para. (iii) of para. (a) of the 
next subsection applied. This reads “.. 
entitled ... to proceed to exercise any remedy which is available 
to him... by way of... re-entry upon any land.’ The other 
sub-paragraphs deal with distress, appointment of receivers, 


forfeiture of deposits, etc., and while undoubtedly in most of 


these cases there must have been a contract between the parties 
or their predecessors in title, it is not accurate in every case to 
describe the remedy as the creature of such contract. It is, 
perhaps, a somewhat untidy arrangement to group together 
remedies such as distress, known to the common Jaw when 
privity of estate loomed far larger in the legal landscape than 
privity of contract, and the forfeiture of deposits. And this does, 
perhaps, provoke the thought, if ‘‘ re-entry on any land ”’ does 
not cover a judgment for recovery of land after term expired, 
what—in view of the circumstance that re-entry by virtue of a 
proviso for re-entry is separately and expressly dealt’ with in 
another subsection—does it cover? The answer appears to be 
that the Legislature might have been contemplating cases in 
which an intending purchaser agrees to pay by instalments and 
confers upon the vendor the right to eject him on his defaulting ; 
or it may have been contemplating re-entry by a lessor by virtue 
of a forfeiture clause but without any proceedings in the courts ; 
or both. The second suggestion is in harmony with the view.that 
‘ self-help ’” was what was meant to be restrained by each and 
every provision of the paragraph. 


. a person shall not be | 


It has been held that a judgment in favour of a purchaser | 


for specific performance is not within the section (Broadstairs 
Picture House, Ltd. v. Littman [1940] Ch. 860), and though this 
decision appears to have played no part in Whitstable Urban 
District Council v. Tritton, it would, | submit, be relevant. For 
in both cases the plaintiff sought possession of land to which he 
was entitled ; and, if the existence of a contract is material, 
a contract was in one case the feature, in the other a feature. 
So if, as I have contended, the expired contract is mere incident 
when a Jandlord asks for his land back because the relationship 
has been determined by effluxion of time, his position is so much 
the stronger. It is not necessary for landlords, in order to secure 
themselves, to devise some form of lease which would correspond 
to the hire-purchase agreement triumphantly produced——after 
judicial hints had been dropped in Jays Furnishing Co., Ltd. v. 
Brand & Co, [1915] 1 K.B. 458—by the hire-purchase owners in 
Smart Bros., Ltd. v. Hall {1929] 2 K.B. 303-—self-determining, 
and thus ensuring the protection of the goods, no longer 
‘ comprised in any hire-purchase agreement.”’ from a distraining 
landlord. 
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Parliamentary News. 

, PROGRESS OF BILLS. 

HOUSE OF LORDS. 
Coventry Corporation Bill [H.L.]. 
Pembrokeshire County Council Bill [H.L. |. 
Newcastle and Gateshead Waterworks Bill [H.L.]. 
Education (Scotland) Bill [H.C.]. 

Read First Time. {21st January. 
HOUSE OF COMMONS. 
War Orphans Bill [H.C.1. 

India (Federal Court Judges) Bill [H.L.]. 
Patents and Designs Bill [H.L.]. 

Read Second Time. - 

Landlord and Tenant (Requisitioned Land) Bill [H.C.]. 

Read Second Time. 


{20th January. 


{21st January. 


To-day and Yesterday. 
LEGAL CALENDAR. 

26 January.—After his achievement in raising a mob which 
for some days exercised a reign of terror in London, Lord George 
Gordon, in 1780, continued his career as an agitator by libelling 
the Queen of France and denouncing the English criminal law 
as inconsistent with the Mosaic law. In 1787, two informations 
were exhibited against him in the King’s Bench, and on the 
26th January he appeared in person. First he had to be rebuked 
for trying to address the court before the King’s Counsel had 
finished their motions. The point he wished to make was that 
the process was insufficiently directed to ‘‘ George Gordon,” 
whereas he knew a hundred gentlemen of that name, besides 
four called ‘* Lord George Gordon.’’ Which of them did this 
process mean ? The court having informed him that any addition 
was unnecessary, he said that unless the court called him by his 
proper name he would not answer. Then, bowing respectfully to 
the Bench and Bar, he retired. He was eventually convicted 
and sentenced to five years’ imprisonment. 

27 January.—On the 27th January, 1678, Sir George Jeffreys, 
then Common Serjeant, became a Bencher of the Inner Temple. 
The office he held did not imply that he was actually a member 
of the order of the coif, but it was not very long before his 
appointment as King’s Serjeant brought about his removal from 
the Temple to Serjeants’ Inn. When he was Chancellor he was 
still well enough remembered in his old Inn for the Benchers to 
commission Kneller to paint his portrait to hang in their Hall. 

28 January.—The harsh and overbearing nature of Joseph 
Wall, Lieutenant-Governor of Senegambia, led him into a fatal 
crime. In 1782 he ordered a soldier to be given eight hundred 
lashes and himself stood by while two natives took turns to 
deliver twenty-five strokes with a piece of heavy rope. Five 
days later the man died in hospital declaring that he had never 
been tried or called on to make any defence. The home govern- 
ment ordered Wall's arrest, but he escaped and lived in France 
and Italy till 1797 under an assumed name. Then, drawn by a 
fatal attraction, he returned to England and after a few uneasy 
years wrote to the Secretary of State offering to give himself up. 
though after so long he would probably never have been molested. 
He was tried and condemned to death. On the 28th January. 
1802, he was hanged at Newgate, appearing on the scaffold at 
eight o’clock. The rope was badly adjusted and he took fifteen 
minutes to die. 

29 January.—On the 29th January, 1621, Sir James Ley was 
appointed Chief Justice of the King’s Bench, a position which he 
had previously held in Ireland for four years. He held his new 
office for about the same period, at the end of which he exchanged 
it for the profitable place of Lord Treasurer. On the accession 
of Charles I he was created Earl of Marlborough. Milton 
described him as having lived ‘‘ unstained by gold or fee,’ and 
indeed he had ability, erudition and temperance, but others saw 
in him something of the dissembler. 

30 January..-On the 30th January, 1606, the first batch of 
the ‘* Gunpowder Plot ” conspirators were executed at St. Paul’s 
Churchyard, with the barbarities customary in cases of treasons. 
They were Sir Everard Digby, John Grant, Robert Winter and 
Thomas Bates. The last was the servant of one of the other 
plotters, the only man of humble condition privy to the scheme. 


‘ 


Of the others, Digby was the most prominent, 2 young man oi 


twenty-seven, one of the greatest landowners in the Eastern 
Midlands, tall. powerful, honourable, good-natured, a fine all- 
round sportsman, but, says one historian, ‘‘ a bit of a booby and 
easily led by men cleverer than himself.”’ There is a story that 
when the executioner plucked out his heart, exclaiming, according 
to custom, ‘*‘ Here is the heart of a traitor!” he had still strength 
enough to murmur “ Thou liest ! ” 

31 January.—On the following day, the 31st January, the rest 
of the surviving conspirators were executed opposite the 
Parliament House they had meant to blow up—Guy Fawkes 
himself, Thomas Winter, Ambrose Rookwood and Robert Keyes. 
At the seaffold Fawkes made a short speech expressing repentance. 
He was the last to mount the fatal ladder and needed assistance, 
for he was weak from illness and the torture inflicted on him in 
the Tower of London to try to wring information from him. He 
had behaved with great fortitude. 

1 February.—John Nelson was a Yorkshireman, the son of a 
knight and a Roman Catholic in the dangerous days of Elizabeth. 
When he was about forty he went abroad, and after two years’ 
study he was ordained priest, returning immediately to help in the 
attempt to reconvert his country. Almost immediately he was 
arrested, his priesthood laying him open to a charge of treason. 
When he was brought to trial on the Ist February, 1578, he 
boldly expressed his view that the religion practised in England 
was schismatical and heretical and that if the Queen set it forth 
she was a schismatic and a heretic. When sentence of death was 
pronounced against him ‘‘ he never changed his countenance nor 
did there ever appear in him any sign of a troubled mind, but 
he took his condemnation very meekly and prepared himself 
with a good courage.”’ He declined wine offered him by the 
gaoler’s wife and till his execution took nothing but bread and 
small beer. He died at Tyburn two days later. 


or 


> R 
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JUDGE CLUER. 

The recent death of the late Judge Cluer removes a strong 
personality which long dominated the East End county courts. 
His homely shrewdness, deadly to shams and subterfuges, has 
left behind innumerable memories. To a man seeking exemption 
from jury service on the ground of deafness, he said: ‘ I don’t 
think deafness makes much difference. I have known juries give 
verdicts as if they hadn’t been able to hear.” That complaint is 
a constant refuge for witnesses, too, and a man who indicated 
that he was deaf had been giving some trouble at Shoreditch 
County Court when the judge told the solicitor in quiet tones 
that he would adjourn the hearing. Promptly the afflicted man 
left the box to the amusement of Cluer, who exclaimed: ‘* Ah, 
he understands that. I shall make a note of that.’’ There were 
many Jews within his jurisdiction and he came to understand 
them very thoroughly. To one who pleaded: ‘ I did not incur 
that debt but became surety,’’ he said: ‘‘ Then you are the 
person who has got to pay. You don’t read your own Book or 
those words of the wisest of men, ‘ He that is surety for a friend 
shall smart for it.’ ’’ The defendant made an offer of £2 a month, 
but the judge made it £4, saying: ‘‘ You told me a couple of 
untruths within five minutes and so I double your offer.’ He 
could be tolerant, too, and once when a baby started crying in 
court, he said: ‘‘ He will be quiet in a minute. Don’t take him 
outside in the cold. I can put up with any amount of that noise. 
Besides it is a much better sound than the voices of grown-up 
people here.’”” Many will remember his courage in a devastating 
daylight air raid during the last war which did damage quite 
close to Shoreditch County Court. ‘‘ If we must die, let us die 
like Englishmen and women,” he said, and went on with the case. 
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The Law Society. 


Sir Dennis HeErRgerT, M.P., President of The Law Society, opened a 
special general meeting held at Bell Yard on the 23rd January. He 
expressed the regret of the profession at the death of Sir Reginald Poole, 
an ex-president and one of the’ Society’s most distinguished members of 
recent times. Sir Reginald had been a member of the Council for over 
twenty years until February, 1940, and his many friends had profited 
greatly by his wise advice in times of difficulty. Mr. Bernard Harpur 
Drake’s death was another serious loss to the Council and The Law Society : 
his good and kindly qualities were shown by the leading part he had played 
in establishing the Solicitors’ Clerks’ Pension Fund. The President called 
on the meeting to remember the fifty-nine solicitors and forty-three articled 
clerks who had lost their lives on active service ; he read an impressive list 
of awards for gallantry to members of the profession, and said that the 
total of serving solicitors was well over the known figure of 4,451, and of 
articled clerks over 1,721. 

Unfortunately many solicitors had good cause to be thankful that the 
scheme of compensation for war damage had been set up, but the law on 
it could only be described as almost as great a mess as some of the damaged 
property. A special committee of the Council had considered the difficulties 
and anomalies of the existing law and had made numerous and important 
representations to the Treasury Solicitor; they hoped these would soon 
be put into effect in an amending Bill now being considered. The Council 
were also in touch with the War Damage Commission on various matters, 
and had agreed a precedent for assignment of value payments which had 
been published in the January Gazette. They had consulted conveyancing 
counsel to the court on questions of liability as between mortgagor and 
mortgagee in regard to title deeds destroyed by enemy action ; their views 
were set out in the October Gazette. As a precaution against loss of deeds 
and documents, solicitors could have documents photographed in The Law 
Society’s Hall; the work was well done on very reasonable terms by a firm 
of photographers with whom the Council had made arrangements. Serving 
solicitors could in certain circumstances reclaim duty paid on their practising 
certificates, and duty paid on articles of clerkship or on admission might, 
in certain cases, be repaid in the event of death on active service. The 
Council had had these concessions extended to cover whole-time civil 
defence workers, and fuller particulars were given in the September Gazette. 
Legal text-books had been sent through the Red Cross to solicitors and 
articled clerks who were prisoners of war. Proposed arrangements for the 
exam‘nation of articled clerks who were prisoners of war were being 
considered in conjungtion with other professional bodies. 

The work of militar service deferment had made immense demands on 
the Council and their helpers. When the special procedure for men over 
thirty had been adopted the new arrangements had worked fairly satis- 
factorily. Recently, however, the Ministry of Labour had informed the 
Council that the over-thirty procedure would have to end and every 
application for deferment would thereafter have to be sponsored by the 
Lord Chancellor’s Department. In effect, this meant a return to the 
original procedure, which had been proved unworkable. The Council 
recognised the need for man-power, but were equally well aware that the 
work of solicitors was an essential part of the war effort. They were 
therefore doing their best to devise a procedure for dealing with applications 
within the necessary time and for protecting those solicitors and their 
clerks whose services were most essential to the work of the profession. 
Negotiations and discussions were proceeding on the exemption of women 
as well as of men. The Council hoped that the Government would realise 
that the profession had furnished an immense number of men to the fighting 
Services. It could only have done so by engaging and training women to 
replace them, and it would be folly to take those newly-trained women 














away from essential work and put them to other work for which they had 
not been trained. 

To meet the arrears of poor persons’ cases, the Council had set up a 
special legal department to deal with matrimonial cases of poor persons 
in the Forces during the emergency. This good work would lighten the 
burden of poor persons’ cases on members of the profession generally. 
Since the Ist January, 150 cases had already been allocated to the depart- 
ment, and it had filed petitions in seventeen. This move had received the 
unqualified approval of the Lord Chancellor and had been welcomed by the 
Provincial Societies and poor persons’ committees all over the country, 
The Council had also suggested to the military authorities arrangements 
for using serving solicitors as poor man’s lawyers. 

The passing of the Solicitors Act, 1941, was perhaps the most important 
event of the last six months and a great achievement. In order to get the 
Bill adopted by the Government, the Council had had to agree to certain 
amendments and modifications, so that some of the important provisions 
of the Act could unfortunately not be brought into operation until after 
the war. The provisions relating to the compensation fund would not 
necessarily be postponed until then ; their commencement must necessarily 
fit in with the commencement of the certificate year, but they would 
doubtless be brought into operation next November. The provisions 
relating to the annual accountant’s certificate would without doubt be 
brought into operation by the Lord Chancellor on the earliest convenient 
day after the end of the emergency. Many very useful miscellaneous 
provisions came into operation immediately, and the Act should be a very 
great advantage to the profession. The Parliamentary Committee had 
been and were still heavily engaged in settling the seven or eight sets of 
rules and in doing a great deal of other work which had to be done under 
the Act. They had amended the bye-laws and regulations to provide for 
the new class of member; the solicitor who had never held a practising 
certificate : these were printed in the January Gazette. They had drafted 
and published the Compensation Fund Ruies; draft rules on the keeping 
of accounts by solicitor sole trustees would also be published for the views 
of members. Special attention was being given to problems of post-wai 
reconstruction, such as improvement of the status of the profession and 
assistance to solicitors and clerks who had been serving to restart their 
professional life. The President concluded by expressing warm thanks to 
his colleagues on the Council and to the staff for the efficient and cheerful 
way in which they had carried on their duties in spite of the handicaps 
of the war. 

A member asked whether the Council were considering compensation for 
solicitors who had lost title deeds and documents. 

Mr. C. L. Norpon, after complimenting the Council on their splendid 
work for the profession, suggested that solicitors and clerks should be 
enabled to rehabilitate themselves in professional life by the establishment 
of “ Service chambers.’’ These chambers could be set up by the Council 
and by Provincial Societies in various parts of the country ; they would 
include libraries, staff and other facilities, so that a man who had only a 
small practice might take a room or a share in one and have his correspond- 
ence addressed to the chambers. They would have to be conducted on 
rather a large scale, so that every type of administrative staff might be 
engaged. Clerks might, if properly supervised, work there and eventually 
be admitted to the profession without passing through the present articled 
system, which had been severely criticised recently. Now that the 
profession had shouldered the burden of the new Solicitors Act, he hoped 
that the Council would take steps to relieve solicitors of the anomalous 
annual practising certificate duty. 

Mr. G. Barton questioned the sense of paying duty and filling up 
forms in cases where the duty was bound to be repaid. 

Mr. W. A. Bricurt recalled that under the scheme which the Council 
had put forward in 1939 the provisions of s. 1 of the new Act should not 
come into force unti! after the war. The mass meeting had, however, 
resolved that the whole scheme should come into force with the passing 
of the Act, and he was not clear why the operation of the section had been 
postponed, At first the reason given was the number of solicitors who 
were away on war service and the shortage of staff; in the articles which 
the Secretary had written for the legal press, the postponement had been 
ascribed to the impossibility of obtaining the services of an accountant 
during the war, and this had been the reason given in the House of Commons. 
The President in his broadcast had, however, seemed to return to the 
shortage of solicitors as the reason. This seemed, on the contrary, a good 
reason why the accountant’s certificate should be required, for the present 
difficult conditions were more likely to produce defalcation owing to error. 

Mr. J. Sikin pleaded fora relaxation of the present strict rules of practice 
in the Divorce Division which sometimes threw unnecessary work on 
solicitors undertaking poor persons’ cases. Solicitors should be given an 
opportunity of serving on the County Courts Rules Committee. 

Mr. Barry O’Brien said that the President’s broadcast seemed to have 
produced on solicitors and laymen with whom he had conversed an 
impression that solicitors were a flock of even blacker sheep than speakers 
at previous meetings had suggested. 

Mr. Vyvyan WELLS expected that the chief difficulty which would face 
solicitors and clerks on demobilisation would be lack of capital, and asked 
whether the Council would consider establishing a fund for assisting them 
to make a fresh start. 

The PresipENt, replying, said that the Treasury had come to the 
conclusion that insurance to cover the Joss of title deeds would not be 
practicable. No scheme could fully deal with the question of the exact 
nature of the loss and how far it related to the property covered by the 
deed. Legislation was, however, being considered under which a solicitor 
might insure himself against the cost of the extra work involved in trying 
to prove the contents of lost documents. The President repeated the 
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advantages of photography as an insurance. The Council would, he said, 
take note of Mr. Nordon’s suggestion for “‘ Service chambers ”’ ; financial 
assistance for ex-Service solicitors and clerks was already under considera- 
tion. Certain difficulties existed which would make the exemption of 
certain solicitors from certificate duty more trouble than it was worth ; 
moreover, under the new Act it was essential for a man who had been in 
practice for any length of time not to discontinue the taking-out of his 
certificate. The President encouraged members to send in suggestions for 
alterations in court practice ; the Council would, if they thought fit, make 
representations. Solicitors were already represented on the Rules Com- 
mittee, but during the present emergency its functions were exercised by 
the Lord Chancellor alone. Increase of remuneration for solicitors was one 
of the matters the Council were considering. If Mr. Barry O’Brien would 
read the text of the President’s broadcast, which had been published in 
Tue Sovicrrors’ JouRNAL (17th January) he would probably conclude 
that the impression he had mentioned was not justified. The broadcast 
had made quite clear that the “ black sheep ” were very few indeed. The 
postponement of s. 1 of the new Act could not now be altered : it was one 
of the concessions which the Council had had to make in order to remove 
controversy over the Bill. 


Rules and Orders. 


S.R. & O., 1942, No. 70 /L.1. 
COUNTY COURT, ENGLAND—FEEs. 
fue County Court Fees (AMENDMENT No. 1) OrvDER, 1942. 
Dated JANUARY 16, 1942. 

The Lord Chancellor and the Treasury, in pursuance of the powers and 
authorities vested in him and them respectively by section 167 of the 
County Courts Act, 1934,a section 2 of the Public Offices Fees Act, 1879,b 
and section 305 of the Companies Act, 1929, do hereby, according as the 
provisions of the above-mentioned enactments respectively .authorise and 
require him and them, make, concur in, and sanction the following Order— 

1. The following notes shall be added to Fee No. 1 (i) :— 

Where a sum of money is claimed as an 
alternative to a claim for another sum of 
money, this fee is to be calculated in whichever 
sum is the greater. 

Where a sum of money is claimed in 
addition to another sum of money, then for 
the purpose of calculating this fee the 
additional sum is to be.added to the sum on 
which this fee would otherwise be calculated. 

2. The following note shall be added to Fee No. 1 (ii) (a) :— 

* Where the land consists of a tenement 
which immediately before the determination 
of the tenancy was let at a rent which included 
a payment in respect of the use of furniture, 
Fee No. 1 (it) (ce) is payable in lien of Fee 
No. 1 (ii) (a).” 

3. The following fee shall be substituted for Fee No. 1 (iii) : 

(iii) for the delivery of goods— 

(a) where the action is brought against a 
person to whom the goods have been supplied 
under a hire-purchase agreement or against 
a guarantor of such person 








Kee No. 1 (i) caleu- 
lated on the unpaid 
balance of the hire- 
purchase price. 

In this fee * hire-purchase agreement” 
and “ hire-purchase price”? have the same 
meaning as in the Liabilities (War-Time 
Adjustment) Act, 1941. 

It shall be the duty of the plaintiff to state 
in the pracipe the amount of the unpaid 
balance of the hire-purchase price and whether 
the defendant is hirer, purchaser or guarantor. 

Where a sum of money is claimed as an 
alternative to the delivery of the goods, this 
fee is to be calculated on the sum of money 
or the balance of the hire-purchase price, 
whichever is the greater. 

Where a sum of money (not being arrears 
of instalments of the hire-purchase price) 
is claimed in addition to the delivery of the 
goods. then for the purpose of calculating 
this fee the sum of money is to be added to 
the sum on which this fee would otherwise be 
calculated. 

(6) In any other case Fee No. 1 (i) caleu- 
lated on the value 
of the goods. 

It shall be the duty of the plaintiff to 
estimate the value of the goods and the amount 
so estimated shall be stated in the pracipe. 

If the value appears subsequently to the court 

to have been under-estimated, the plaintiff 

shall pay the difference hetween the amount 

paid by him on entering the plaint and the 

a 24 & 25 Geo. 5, c. 53. 642 & 43 Vict. c. 58. 
¢19 & 20 Geo, 5, ¢, 23. 
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fee which would have been payable if the 
estimate had been correct. 

Where a sum of money (other than the 
value of the goods) is claimed as an alter- 
native to the delivery of the goods, this fee is 
to he calculated on the sum of money or the 
value of the goods, whichever is the greater. 

Where a sum of money is claimed in 

addition to the delivery of the goods, then for 
the purpose of calculating this fee, the sum 
of money is to be added to the sum on which 
this fee would otherwise be calculated, 

Where an injunction or a declaration or the 
appointment of a receiver is claimed in 
addition to the delivery of the goods, Fee No. 1 
(iii) (a) or (b), whichever is applicable, shall 
be increased by 5s., subject to a maximum 
of £2.” 

4. Fee No. 1 (vi) is hereby revoked. 

5. The following note shall be added to Fee No. 39: 

* This fee is not payable on an award 
dismissing an application by a workman for 
the review of a weekly payment.” 

6. The following fee shall be inserted after Fee 
No. 49 :— 

The Landlord and Tenant (War Damage) (Amendment) Act, WAl. 

“494, On an application relating to land let on 

a short tenancy - Ae oh =; 208 
This fee includes the hearing of the 
application.” 
7. The following fee shall be substituted for Fee No. 67: 
“67. On the issue of a warrant of deliverv-— 

(i) where the warrant is not for the recovery of 

damages or costs ot the 


voods 


For every £ 
value of the 
to be delivered, 
Is. 6d. Maximum 
fee, £1 Is. 
The value taken ?s to be the value (if any) 
stated in the judgment, or. if none is so 
stated—— 
(a) the value on which the plaint fee 
(Fee No. 1 (iii) (b)) was calculated, or 
(b) if the plaint fee was taken under 
Fee No. 1 (iit) (a), the sum stated in the 
hire-purchase agreement as the cash price 
of the goods, or if none was so stated, the 
hire-purchase price as defined in Fee 
No. 1 (iti) (a). 
In any other case, the 
payable, 
(ii) where the warrant is for the recovery of a 
sum of money in respect of damages or 
costs, or both, in addition to delivery 


maximum fee ws 


No. 67 (i) and 


in addition thereto 


Fee 


for every £ of the 
e sum of money for 
which the warrant 


issues, Is. Gd. 
The total fee is not to exceed £1 10s., or 
where the warrant is for costs only in addition 
to delivery, £1 1s.” 
8. The following fee shall be substituted for Fee No. 82: 
“82. (i) On the payment of money or securities 
into court under Order 38 10s. and in addition 
3d. in the ¥ calculated 
on the amount of the 
money or the value 
of the securities paid 


into court, 


(ii) On an application under Order 38, 
Rule 2 
(a) for payment out of court 10s. 
(b) in any other case sis as er OR 
Fee No. 82 (i/) includes the hearing of the 
application.” 


9. In this Order a fee referred to by number means the fee so numbered 
in the Table of Fees contained in the Schedule to the County Court Fees 
Order, 1936.4 

10. This Order may be cited as the County Court Fees (Amendment 
No. 1) Order, 1942, and shall come into operation on the Ist day of 
February, 1942. 

Dated the 16th day of January, 1942. 

Simon, ©. 
Lords Commissioners of His 
Majesty's Treasury. 


Tom L. Dugdale, 
W. W. Boulton, | 


dA SR. & O., 1986 (No. 1160) T, p. 693. 





Mr. F. D. Lirrinewoop, Town Clerk and Civil Defence Controller of 
East Ham, has been appointed Town Clerk of Cheltenham. Mr. Littlewood 
was admitted in 1928. 
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Notes of Cases. 
CHANCERY DIVISION. 


In ve Hearts of Oak Permanent Building Society. 
Morton, J. 17th December, 1941. 

Emergency legislation—Mortgage—Premises assigned subject to mortgage— 
Assignee bankrupt-—Mortgagee seeks leave to enforce remedies—Proper 
respondent—Courts (Emergency Powers) Act, 1939 (2 & 3 Geo. 6, c. 67), 
s. 1 (4). 

Procedure summons. 

By a mortgage of the 4th March, 1935, B charged premises of which 
she was the registered proprietor in favour of the applicant society to 
secure £965 and interest repayable by instalments. At this date S had 
a charge on the property and he joined in the mortgage to postpone it. 
On the 6th July, 1936, B transferred the property subject to the mortgages 
to W. The society did not release B from her liability. W was adjudicated 
bankrupt in November, 1940, and ceased paying the instalments due under 
the mortgage. By this summons, under the Courts (Emergency Powers) 
Act, 1939, the applicants asked for leave to exercise their remedies as 
mortgagees against the property. The only respondent to the summons 
was the trustee in bankruptcy of W. When the summons came before 
the master he took the view that B, the original mortgagor, who remained 
liable for the mortgage debt should have been made a respondent. The 
applicants could not trace B, and by a deed of the 29th September, 1941, 
they covenanted with B not to bring any action against her in respect of 
the moneys secured by the mortgage provided that nothing therein con- 
tained should release any right the applicants had against the property. 
On the summons again coming before the master, he was still not satisfied 
that B should not be a respondent, as she was not a party to the deed of 
release and it had not been communicated to her. The second charge in 
favour of S was discharged before the hearing by the judge. At that 
hearing the applicants offered to give an undertaking in the terms of the 
release and an undertaking to register the release at the Land Registry. 

Morton, J., said that it happened frequently that the owner of the 
equity of redemption in mortgaged property was not personally liable to 
pay the debt secured by the mortgage. For example: (1) the original 
mortgagor might have sold the equity of redemption to a person who 
entered into no covenant to pay the mortgage debt; (2) the original 
mortgagor might have become bankrupt; (3) the mortgage might have 
been a mortgage to secure the debt of a third person, containing no covenant 
to pay the debt. The legislature had failed to envisage these cases and 
hardship resulted to persons who owned the equity of redemption but were 
unable to get any protection under subs. (4) of s. 1 because they were not 
liable to pay the debt or perform the obligation in question (National 
Provincial Bank v. Liddiard [1941] 1 Ch. 158; 85 Sou. J. 10; Jn re Midland 
Bank, Ltd. [1941] 1 Ch. 350; 85 Son. J. 264). He, the learned judge, 
considered that in this case the release of 1941 effectively released B, 
although it was never executed by her. The case was therefore similar to 
In re Abbey Road Building Society (Pomeroy’s Trustee) [1940] Ch. 239; and 
the proper person to make respondent was the trustee in bankruptcy of W. 
He could not effectively ask the court to refuse leave as he was not within 
the terms of subs. (4). Accordingly leave must be given to the applicants 
to exercise their remedies as mortgagees. 

CounseEL: G. F. Kingham ; H. G. Garland. 

Sonicrrors : Dixon & Co. ; Langton, Passmore & Co. 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law.) 


KING’S BENCH DIVISION. 
Morgan v. Davies. 

Viscount Caldecote, C.J., Hilbery and Asquith, JJ. 
Food and drugs—Adulterated milk—Churns waiting in the road for carrier 

Sample taken in presence of consignor and one-third given to him—W hether 

milk ‘* in transit”’—Whether part of sample to be sent to consignor by 

post—Food and Drugs Act, 1938 (1 & 2 Geo. VI, c. 56), 8. 70. 

Case stated by Pembrokeshire justices. 

An information was preferred by an inspector under the Food and Drags 
Acts, 1875 and 1889, charging the respondent, Davies, with having con- 
travened s. 3 of the Food and Drugs Act, 1938, by selling milk not of the 
nature, substance and quality demanded by the purchaser. The following 
facts were established: Davies was under contract to sell his milk to 
United Dairies, Ltd., whose lorry each day collected the milk in churns 
from a hedge near Davies’ farm and conveyed to their depot, Davies being 
debited with the expense of collection. On the sth May, 1941, the 
inspector saw churns of milk standing by the hedge, and told Davies, who 
was in a field on the opposite side of the road, that he wished to take a 
sample of the milk for analysis by the public analyst. Davies then filled 
the inspector's jug with a pint of milk which the inspector poured into three 
bottles, one of which he handed to Davies. The other formalities having 
duly been completed, the milk was on analysis found to be defective, the 
present information being preferred in consequence. It was contended for 
Davies that the milk when inspected was in transit; that, therefore, as 
the churns were labelled with the name and address of Davies as consignor, 
the part of the sample handed to him should, by s. 70 (2) of the Act of 1938, 
have been forwarded to him by registered post or otherwise with a notice 
informing him of the intended analysis: and that, as that had not been 
done, the information should be dismissed. It was contended for the 


5th December, 1941. 


inspector that the object of s. 70 (2) was to ensure that the consignor, if 


not present when the sample was taken, should receive his third of it and 
notice of the intended analysis, whereas Davies was present at the taking 
of the sample. The justices held on the facts that the milk had been 





adulterated, but dismissed the information because the inspector had not 
complied with s. 70 (2) as read with the proviso to s. 70 (1). The inspector — 
appealed. 

Viscount CaLpEcore, U.J., said that the justices had decided wrongly in 
consequence of a misunderstanding of the definition section of the Act of 
1938 as applied to s. 70 (2). The expression *‘ in transit’ would be quite 
clear but for the definition section: it did not begin until the milk was 
delivered to the carrier. The definition section did, however, on the face 
of it seem to open the door to the argument that as soon as the milk left 
the dairy it was in transit. It was not disputed that that would lead to 
somewhat ridiculous results: if churns were standing in the farmyard a 
few yards away from the dairy the milk would be in transit although not 
being delivered to the carrier until the following morning. The section 
did not require such a result. There was no material on which the justices 
could hold that this milk was in transit. The justices were wrong in 
thinking that transit began before the milk was delivered to the carrier— 
who was here the purchaser. The appeal must be allowed. 

Hiveery and Asquith, JJ., agreed. 

CounseL: Anthony Hawke ; H. V. Lloyd-Jones. 

Soricrrors: Smith, Rundell, Dods «& Bockett, for W. E. Bufton, 
Haverfordwest : John T. Lewis & Woods, for Roy Evans & Nell, Neweastle 
Enilyn. 

(Reported by R. C, CALBURN, Esq., Barrister-at-Law.] 





War Legislation. 


STATUTORY RULES AND ORDERS, 1941 AND 1942. 


E.P. 89. Civil Defence (Employment and Offences) Order, Jan. 20. 

E.P. 59. Control of Paper (No. 42) Order, Jan. 13. 

No. 70/L.1. County Court, England. County Court Fees (Amendment 
No. 1) Order, Jan. 16. 

Customs. Export of Goods (Control) (No. 2) Order, Jan. 13. 

Customs. Export of Goods (Control) (No. 3) Order, Jan. 14. 

Consumer Rationing (Fees) Order, Jan. 7. 

Consumer Rationing (No, 8) Order, 1941. Gen. Licence, 
Jan. 9, re Supply of Cloth for Repair of Road Vehicles. 

Defence (Patents, Trade Marks, etc.) Rules, Jan. 15. 

Essential Work (Cotton Manufacturing Industry) Order, 
Jan. 2. 

General Control of Industry Owners of Contractors’ 
Plant (Returns) Order, Jan.- 17. 

Goods and Services (Price Control). Price- controlled Goods 
(Restriction of Resale) Order, Jan. 16. 

Goods and Services (Price Control). Price-controlled Goods 
(Restriction of Resale) Order, 1942. Gen. Licence, Jan. 20. 

Inland Post Amendment (No. 3) Warrant, Jan. 15. 

Limitation of Supplies (Cloth and Apparel). Gen. Licence, 
Jan. 19, re Supply of Goods against Coupons marked 
** Quota Free.” 

No. 69. National Fire Service (General) Regs., Jan. 14. 

No. 80. National Health Insurance (Deposit Contributors) 
Amendment Regs., Jan. 5. 

National Health Insurance. Unclaimed Proceeds of Stamp 
Sales Amendment Regs., Dec. 20. 

Open General Export Licence No. C.L. 223. Revocation 
Order, Jan. 15. 

Provisional Order, Scotland (Scale of Costs) Order, Jan. 13, 
made in pursuance of s. 6 (6) of the Private Legislation 
Procedure (Scotland) Act, 1936. 

Road _ Traffic—Trolley Vehicles. 
(Amendment) Order, Jan. 3. 

Supply of Office Machinery (Restriction) Order, Jan. 8. 

Trading with the Enemy (Liabilities Adjustment) Order, 
Dec. 19. 

Trading with the Enemy (Specified Persons) (Amendment) 
(No. 1) Order, Jan. 14. 

Unemployment Insurance (Emer. Powers) (Amendment) 
tegs., Dec. 24. 

War Damage (Business Scheme) (No. 5) Order, Jan. 9. 


STATIONERY OFFICE. 
List of Statutory Rules and Orders, 1942. 6d. net. 
TREASURY. 


Defence Regs., as amended up to and including Dec. 18, 1941. 
ed., vol. 1. 5s. net. 





No. 36. 
No. 
E.P. 
E.P. 
E.P. 
E.P. 


E.P. £ 
No. 64. 
No. 76. 


No. 65. 
E.P. 86. 


No. 1982. 
No. 58. 


56/S.1. 


E.P. 2 Standing Passengers 
E.P. 29. 
No. 2071. 


No. 15. 
No. 2152. 


No. 39. 


10th 


Notes. 


’ The net new life busintss completed by the Alliance Assurance Co., Ltd., 
during 1941 amounted to approximately £1,115,000. 


At a meeting of the directors of the Solicitors’ Benevolent Association 
held on the 7th January, 1942 (Mr. Reginald Bullin, T.D., J.P., Portsmouth, 
presiding), grants from the general funds amounting to £1,564 14s. were 
made to thirty-six beneficiaries, six pensions amounting to £352 were 
awarded from the Swann Pension Fund, and annuities from special funds 
amounting to £2,063 10s. were renewed for the year 1942 to thirty-eight 
annuitants. Twelve new members were admitted. An appeal for new 
members made by Mr. J. J. Burridge, President of the Oldham Law 
Association has been most successful. 








